
P a g e  | 1 
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J U D G M E N T 

 

1.   In this case accused Dhan Bahadur Thapa is put for trial for the 

allegation of charge under Section 302/201/34 of the IPC. 

 

2.   The factual matrix according to the FIR in brief is that on or about 

6.30 PM of 10-05-2011, the informant‟s nephew Sankar Basfore was missing from 

their house. But, on 11-05-2011, his dead body was recovered from a tank called as 

„Mulanpukhuri‟. On 12-05-2011, the cycle by which the informant‟s nephew went 

outside, was recovered from the house of accused Dhan Bahadur Tahpa @ Julfe, 

situated at Kalapahar with the help of local people. Thereafter, the informant 

suspected accused Dhan Bahadur Thapa and his worker Jiten Singh together killed 

the informant‟s nephew and dead body was thrown at Mulanpukhuri. On 11-05-2011, 

the dead body was conducted for post mortem examination and thereafter, the dead 

body was hand over to the family member. Hence, this prosecution case.    

 

3.   The ejahar was filed by one Ram Avtar Basfor before the I/C Charduar 

police out post and on receipt the ejahar, the I/C Charduar Out Post by giving GD 

Entry No 232 dated 12-05-2011, forwarded the same to OC, Rangapara Police 

Station. Accordingly, O/C, Rangapara Police Station registered the case vide 

Rangapara Police Station Case No 115/11 under Section 302/201/34 of the IPC. After 

completion of investigation, O/C, Rangapara Police Station sent up the case against 

the accused person under Section 302/201/34 of IPC for trial.   

 

4.   On being appeared the accused before this Court, after hearing both 

the parties, charge framed under Section 302/201/34 of IPC. Particulars of the 

charges were read over, explained to the accused to which he pleads not guilty and 

claimed to be tried.  

 

5.   To substantiate the case, prosecution examined as many as seven 

PWs witnesses.  

 

6.   After completion of prosecution evidence, accused was examined 

under Section 313 CrPC. All the evidence appears against the accused person and 

the allegations made against the accused are put before him for his explanation 
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where he denied the allegations and declined to give defence evidence.  

 

7.   I have also heard argument put forward by the learned Counsel for 

both the sides.  

 

8.   The point for decision in this case is that –  

(1)        “Whether on or about 6.30 PM, in between  
10-05-2011 to 11-05-2011 at village Chariduar 
under Chariduar Police Station the accused along 
with Jiten Singh in furtherance of common 
intention, committed murder by causing the death 
of Sankar Basfor and thereby committed an 
offence punishable under Section 302/34 of the 
IPC? 
(2)  “Whether the accused, on the same date 
and time along Jiten Singh, in furtherance of 
common intention, knowing or having reason to 
believe that offence of murder of Sankar Basfor 
punishable with death or imprisonment for life has 
been committed, did cause the dead body of 
Sankar Basfor to disappear with the intention of 
screening the offender from legal punishment and 
thereby committed an offence punishable under 
Section 201/34 of the IPC? 

 

Reasons, Decisions and reason for decision: 

 

9.   To arrive at the judicial decision, let me appreciate the evidences on 

record. 

 

10.   PW1 Sri Semual Bhengra deposed that he knows the accused. The 

incident occurred about four years ago. On day Gaonburha called him to accompany 

him to go to the side of Mulan Pukhuri. Accordingly, he went there and had saw a 

dead body lying in the water, but, he could not identify the dead body. Then 

Gaonburha informed the matter to local police. Police came and removed the dead 

body to the side of the pond. Police prepared inquest upon the dead body. Ext. 1 is 

the inquest report and Ext. 1(1) is his signature. He was decline to cross-examine by 

defence. 

 

11.  PW2,Sri Kulal Kandari deposed that he also knows the accused Julphe 

@ Dhan Bahadur. He stated that he does not know the deceased. The incident 
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occurred about found years ago i.e. in the year 2012. At about 9 AM while he went 

out He had noticed a gathering at the side of the Molan Pukhuri and also saw a dead 

body lying on the bank of the pukhuri. Then police arrived. Police prepared inquest 

of the dead body. Ext. 1 is the inquest report and Ext. 1(2) is his signature. He was 

decline to cross-examine by defence. 

   

12.   PW3 Dr Biswajit Hazarika deposed that on 11-05-2011, he was 

working as M & HO-1 at KCH,Tezpur and on that day at about 3.30 PM he performed 

post mortem examination on the dead body of Sankar Basfor, age 18 years, male, 

under Chariduar PS in reference to Chariduar OP GD Entry No 206 dated 11-05-2011 

on being escorted and identified by UBC 1066 Nirmal Nath and Sri Rajani Basfor and 

Amulya Deka. On examination, he found the following: 

 

External appearance: 

  An average built male dead body and rigor mortis present. 

Mouth was half open. Eyes were closed. Blood stains froth is seen at the 

nostrils and mouth. Both lips were swollen. Both cheeks and face were 

swollen. Finger are closed, thumb inside the other four fingers. Both lungs 

are oedematus and filled with fluid. Stomach contains with fluid, muddy in 

colour with food particles. Fracture of first cervical vertebrae is seen. Other 

organs are healthy.  

   He opined that the cause of death was due to axphysia as a result of 

drowning which is antemortem in nature. The injuries described in his report cannot 

be sustained if a person drown on pond or river. Ext.2 is the post mortem report and 

Ext.2(1) is his signature and Ext.2(1) is the signature of Joint Director of Health 

Services, Sonitpur, Tezpur which is known to him.  

  In cross-examination the doctor admitted that he did not preserved 

the viseara. If an man drowns in the river, he may die due to axphysia. If a person 

falls from a height he may suffer fracture of cervical vertebrae. Apart from the 

facture of cervical vertebrae he did not find any internal injury. The dead body was 

immersed for several hours in water and as such, the dead body may be swollen.   

 

13.   PW4 Sri Ram Avtar Basfor who is the informant of this case, stated 

that deceased is his nephew. He has not seen the incident. His nephew went out 

with a cycle, but, did not return for a long time. In the next day, dead body of his 
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nephew was recovered from a tank at Mulanpukhuri. He identified the dead body in 

the police station. One bicycle was recovered from the house of accused Dhan 

Bahadur Thapa. Then he filed the ejahar before the Chariduar police out post. Ejahar 

was written by a scribe according to his dictation. Ext.3 is the said ejahar and 

Ext.3(1) is his signature  

   In cross-examination, he admitted that he neither read Assamese, nor 

write Assamese. He has not read the ejahar. His nephew was student of Higher 

Secondary, of course he has failed in two times. His house is situated at a distance of 

3-4 kms from Mulanpukhuri. He cannot recall the name of other person mentioned in 

the ejahar. He knows the person from whom the cycle was recovered. He knows the 

owner of cycle, but, they have no any talking terms. He went to the place of 

occurrence as he was informed by police. At the time of recovery of cycle he was 

accompanied by another person named Ramesh Basfor. He went there in the police 

vehicle. He cannot say who were present at the time of recovery of cycle. Police 

recorded his statement. He admitted that he did not stated to police that a cycle was 

recovered from the house of Dhan Bahadur Thapa. He cannot say what is the 

profession of accused. He also cannot say how his nephew was died.  

 

14.   PW5 Sri Hira Basfor who turned hostile stated that he knows the 

accused. He does not know when the incident took place. Even he has not known as 

to why and when he put his signature in Ext. 4 as Ext.4(1). Then he was declared 

hostile by the prosecution.  

   In his cross-examination by defence he admitted that accused is not 

their relative. He further admitted that he never took by anyone on threatening or 

instigation. His statement was also not recorded by police.  

 

15.   PW6 Alen Smith deposed that he knows accused Dhan Bahadur 

Thapaa and other accused Jiten Sing and he does not know the deceased. The 

incident occurred about five years ago. One day he went to Bhobola gaon hearing 

some incident and police present there, a bicycle was recovered from the house of 

Dhan Bahadur Thapa. Police prepared a seizure list and he had signed in it as 

witness. Ext.4 is the seizure list and Ext. 4(2) is his signature. M Ext.1 is the said 

bicycle.  

   In his cross-examination, he stated that he put his signature in the 

seizure list on the road. He cannot say from where the bicycle was recovered. He 



P a g e  | 6 

 

 

cannot say who was the owner of the bicycle. He also cannot say in what matter, the 

cycle was seized by the police.  

 

16.   PW7 SI Si-im Singh Timung deposed that on last 11-05-2011 he was 

posted as SI Probationer Officer at Chariduar Out Post under Rangapara Police 

Station. On the next date, the then I/c, Chariduar Out Post received an FIR filed by 

complainant Ram Avatar Basfor, S/O Late Mohan Basfor of Chariduar by giving GD 

Entry No 232 dated 12-05-2011 entrusted him to investigate the case. Before receipt 

of the ejahar, the then I/C, Chariduar Out Post received an information from village 

headman to Mulanpukhuri village over telephone that an unidentified dead body was 

lying in a pond of the said village. On receipt of the ejahar the then I/C,Chariduar 

Out Post by giving Chariduar Out Post GD Entry No 206 dated 11-05-2011 at about 8 

AM and entrusted him to investigate the case. Accordingly, at about 8-45 PM, He 

proceed to the place of occurrence and drew up a sketch map of the place of 

occurrence. Ext. 5 is the sketch map and Ext. 5(1) is his signature. He has seen the 

dead body lying in the middle of the pond. With the help of local people they have 

brought the dead body to the side of the pond. The dead body was found naked. He 

has also seized one black colour bicycle being N S-332847 from the house of accused 

Dhan Bahadur Thapa. Ext.4 is the seizure list and Ext.4(3) is his signature. He has 

also requested the learned Executive Magistrate/Circle Officer of Chariduar Revenue 

Circle to conduct inquest. Accordingly, learned Magistrate conducted inquest upon 

the dead body. He has also recorded the statement of witnesses available at the 

place of occurrence. Thereafter, he has sent the dead body for post mortem 

examination to KCH, Tezpur vide dead body challan. He has examined the informant 

at the police Out Post when the complainant Ram Avatar Basfor personally present 

and filed the ejahar on 12-05-2011. In the ejahar, the complainant put his signature. 

Ext.3 is the ejahar and Ext.3(2) is the signature of I/C SI Md Badarul Islam 

Majumdar along with his note. After completion of investigation, he has filed the 

charge sheet against the accused Dhan Bahadur Thapa and Jiten Singh under 

Section 302/201 of the IPC. Ext.6 is the charge sheet and Ext. 6(1) is his signature. 

 

17.  This much is the evidence of prosecution.  

 

18.   Defence plea is of total denial while his statements are recorded under 

Section 313 of the CrPC, where he stated that he is totally innocent.  
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19.   I have heard the argument put forward by the learned Counsel for 

both the parties.  

 

20.   The learned Counsel for the accused submitted that the prosecution 

has failed to prove the case beyond any reasonable doubt. Firstly, there is no 

witness who could have stated that he or she had seen the accused in killing of the 

deceased and thrown the dead body in such a manner. Secondly, there is no any 

circumstantial evidence not to speak of any chain of circumstance to infer the 

accused in the allegation of charge under Section 302 of the IPC, r/w Section 201/34 

of IPC. Thirdly, there is no any proper seizure of any instrument alleged to be used 

by accused in killing of the deceased. Fourthly, there no any extra judicial 

confession as stated by any of the witnesses. Fifthly, though the IO admitted that 

he started investigation on 11-05-2011, after receipt of information from village 

headman that a dead body was found at Mulanphukuri and thereafter, upon GD 

Entry, he started is investigation, but, prosecution has failed to submit the certified 

copy of the said GD Entry. Under such circumstance, the accused is liable to be 

acquitted. 

 

21.   On the other hand, learned PP submitted that prosecution has fully 

proved the case beyond all reasonable doubt. Hence, required to be convicted under 

Section 302/201/34 of the IPC. 

 

22.   Keeping in mind, the rival submissions advanced by learned Counsel 

for both the parties, I am going to dispose of the case as follows.  

 

23.   A close scrutiny of the record, it appears that there is no any eye 

witness to the occurrence, who stated he/she had seen the accused in killing of the 

deceased. There is no any circumstance revealed by the prosecution, to infer the 

accused in the case.  

 

24.   PW1 Samual Bhengra stated that the incident occurred on or about 4 

years ago. One day gaonburha called him to accompany him to go to the side of 

Mulanpukhuri and they saw a dead body lying in the water. But, he could not identify 

him. The gaonburha informed the matter to local people. Police came and removed 
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the dead body to the side of the pond. Police prepared inquest of the dead body. 

Ext.1 is the inquest report and Ext.1(1) is his signature. So, PW1 no way supported 

the prosecution case. Similarly, PW2 Kulal Kandar stated that in the year 2012 in one 

day at about 9 PM, while he went up, he had noticed a gathering in the side of 

Mulanpukhuri and also saw a dead body lying the bank of Mulanpukhuri. Police 

arrived. They prepared inquest upon the dead body. Ext.1 is the inquest report and 

Ext.1(2) is his signature. So, he is also stated nothing against the accused in 

involving murder of the deceased.  

 

25.   PW4- complainant Ram Avtar Basfor is also not an eye witness to the 

occurrence. He stated that the deceased is his nephew. He has not seen the 

incident. At the relevant time, his nephew went out in a cycle, but, he did not return 

home even after night. In the next day, his dead body was found at a tank of 

Mulanpukhuri. While the dead body was recovered by police, he identified the dead 

body. The cycle by which his nephew was went out, recovered from the house of 

accused Dhan Bahadur. Then he filed the ejahar through a scribe, according to his 

direction. Ext.3 is the said ejahar and Ext.3(1) is his signature. Therefore, except 

recovery of the cycle from the house of accused Dhan Bahadur the informant stated 

nothing about the incident. PW4 Hira Basfore was declared as hostile. Even hostile 

portion of evidence, he cannot say when and how the incident took place. He is even 

not aware who was died in the incident. In Ext.4-seizure list he put his signature as 

Ext.4(1), but, he cannot recall why he put his signature and where he put signature 

in Ext.4. PW6 Alen Smith stated that he does not know the deceased, but, he knows 

the accused persons. The incident occurred about 5 years ago. One day, he went to 

Bhobola gaon hearing some incident. At the relevant time, a bicycle was recovered 

from the house of Dhan Bahadur Thapa. Ext.4 is the said seizure list and Ext. 4(2) is 

his signature. M Ext.1 is the said bicycle. Therefore, other than recovery of one 

bicycle from the house of the accused Dhan Bahadur in his presence he stated 

nothing against the accused. As discussed herein before PW1,2,4,5 & 6 stated 

nothing against the accused as to the  killing of the deceased.  

 

26.   PW5 was declared hostile. The un-hostile portion of the evidence is 

that he does not know when the incident took place.  He even not knew who was 

died in the incident or how he was died. He only put signature in seizure list. 

Thereafter, he turned hostile.  
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27.   Now, the question comes, whether hostile evidence of PW5 can be 

used to convict the accused? 

 

28.    It has been held in Bhogeswar Singh – Vs – State of Hariyana 

reported in 1976 SCR(2) 921 that : 

 “There is no legal bar passed on the testimony of the hostile witness 

if corroborated by other reliable evidence”. 

 

29.    It has been held in State of Rajasthan – Vs – Bhawani reported 

in (2003) 7 SCC 291 where the Hon‟ble Supreme Court held that : 

 “The fact that the witness was declared hostile by the Curt at the 

request of the prosecution counsel and he was allowed to cross-examine 

the witnesses, no doubt furnished no justification for rejecting and block 

the evidence of the witnesses. But, the court has at least to be aware that 

prima facie, a witness who makes different statements at different times, 

has no regard for truth. His evidence has to be read and considered as a 

whole with a view to find out whether any weight should be attached to 

the same. The court should be slow to act on the testimony of such a 

witness and, normally, it should look for corroboration to his evidence. The 

High Court has accepted the testimony of the hostile witnesses as gospel 

truth for throwing overboard the prosecution case which had been fully 

established by the testimony of several eye witnesses, which was 

unimpeachable character. The approach of the High Court in dealing with 

the case, to say the least, is wholly fallacious.” 

 

30.   In another case i.e. State of Bihar – Vs – Laloo Prasad Yadav, 

reported in 2004(Cr) 499, it has been held that : 

 “Normally, when the Public Prosecutor requested for permission to 

put cross-question to a witness called by him, the Court used to grant it. 

Here, if the Public Prosecutor has sought permission at the end of the chief 

examination itself, the trial court would have no good reason for declining 

the permission sought for. But, the Public Prosecutor is not prepared to 

own the testimony of the witness examined by him, he can give expression 

of it in different forms. One of such forms is the one envisaged in S.154 the 
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Evidence Act. They very fact that he sought permission of the Court soon 

after the end of the cross-examination, was enough to indicate his resolve 

not to own all what the witness said in his evidence. It is again open to the 

Public Prosecutor to tell the court during final consideration that he is not 

inclined to own the evidence of any particular witness in spite of the fact 

the said witness was examined on this side. When such option is available 

to a public prosecutor, it is not a useful exercise for the Supreme Court to 

consider whether the witness shall again be called back for the purpose of 

putting cross question to him”. 

 

31.   Coming to the present case, it appears that other witness of the 

prosecution no way supported the prosecution case. That apart there is no any 

evidence which is corroborated to the hostile evidence of any of the prosecution 

witnesses. Therefore, the hostile portion of the evidence of PW5 cannot use in favour 

of prosecution to convict the accused.  

 

32.   Here in this case, only one clue against the accused is that according 

to PW4-complainant, his nephew(deceased) was went out with a cycle, till night he 

did not return, in the next day his dead body was recovered in a tank of 

Mulanpukhuri. He identified the dead body at the police station. The cycle by which 

his nephew went out was recovered from the house of the accused Dhan Bahadur. 

PW5, PW6 & PW7 were categorically stated that a cycle was recovered from the 

house of the accused Dhan Bahadur and the same was seized by police(IO) in 

presence of PW5 and PW6. Therefore, the cycle by which the deceased went out in 

the previous night was recovered from the premises of accused Dhan Bahadur. In 

the statement recorded under Section 313 of CrPC, the accused himself admitted 

that the bicycle was recovered from his campus. It is also stated that there no any 

boundary wall or fencing in between the road and his house campus. He further 

stated that anyone can enter in his campus easily without hinderance. The said cycle 

was fell down by some unknown persons without their knowledge. Seizure was 

prepared for the aforesaid cycle which was recovered from his campus. It is also a 

fact that there is no evidence that the campus of the accused was well fenced and it 

is only the accused who came and keep the cycle in their campus. According to the 

statement of accused since there is no any wall or fencing in between the road and 

the house of the accused, it cannot be ruled out there some unknown persons may 
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without his knowledge kept the cycle in their campus. The explanation given by the 

accused in 313 CrPC is logical one. Merely recovered the cycle from the possession of 

the accused‟s premises cannot be implicated the accused that he was involved in 

killing of the deceased.  

 

33.   To sum up as discussed herein above, the statement of persons made 

under Section 161 CrPC cannot be used as evidence if the said person himself not 

stated that statement before the Court on oath. Law is well settled the statement 

under Section 161 CrPC can only to use for contradiction and corroboration of the 

statement. The Court has to rely only the statement made before the court. PW5 not 

made such statement which is stated in the hostile portion before the Court. 

Therefore, the alleged statement made before the IO under Section 161 CrPC by 

PW5 Hira Hasfor cannot be used as evidence.  

 

34.   Again, merely because the cycle which was used by deceased on the 

day of incident was recovered from the premises of accused cannot be inferred 

accused in involving the killing of the deceased. Accordingly to Doctor(PW3), he 

conducted post mortem examination on the dead body, opined that the cause of 

death was due to axphysia as a result of drowning which is antemortem in nature. 

He further admitted that the injury described in his report, cannot be sustained if a 

person thrown on a pond or river. But, other than that evidence, none of the 

witnesses implicated the accused in killing of the deceased.  

 

35.   To prove the charge under Section 302 of the IPC, prosecution must 

proved that : 

(i) the death of a human being has actually taken place; 
(ii) such death has been caused by, or in consequence of, the act 

of the accused; 
(iii) such act was done with the intention of causing death; or it 

was done with the intention of causing such bodily injury as (a) the 
accused knew to be likely to cause death; (b) was sufficient in the 
ordinary course of nature to cause death; or the accused caused death 
by doing an act known to him to be so imminently dangerous that it  
must in all probability cause(a) death, or (b) such bodily injury as is 
likely to cause death, the accused having no excuse for incurring the risk 
of causing such death or injury. 

 

36.   As discussed here before, prosecution has failed to prove any of the 

aforesaid ingredients against the accused. The onus of proving the facts essential to 
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the establishment of the charge against an accused lies upon the prosecution and 

the evidence must be such as to exclude every reasonable doubt about the guilt of 

the accused. An accused cannot be convicted of an offence on the basis of 

conjectures or suspicion. Since reasonable doubt arisen in my mind, after taking into 

consideration, the entire material before it regarding the complicity of the accused, 

so benefit of doubt given to the accused.  

 

37.   In view of the aforesaid discussion, I am bound to hold that 

prosecution has failed to prove the charge leveled against the accused beyond any 

reasonable doubt. In such circumstances, accused is entitled to get the benefit of 

doubt. Hence, accused Dhan Bahadur Thapa is acquitted on benefit of doubt and set 

him at liberty forthwith.  

 

38.   The liability of the bailor is hereby discharged.  

 

   Send back the GR Case Record being No 963/11 along with a copy of 

judgment to the learned committal Court.  

 

   Given under my Hand and Seal of this Court on this the 25th day of 

July, 2017.  

  
(A. K. Bora) 

                   Sessions Judge, 
                                  Sonitpur,Tezpur. 
Dictated and corrected by me. 
 
 
  
     (A. K. Bora) 
     Sessions Judge,                     
             Sonitpur,Tezpur. 
 
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 
 
 

Witnesses examined by the prosecution: 
 
1.PW1 – Sri Semual Bhengra, 
2.PW2 – Sri Kulal Kandari,  
3.PW3 – Dr Biswajit Hazarika, 
4.PW4 – Sri Ram Avtar Basfor, 
5.PW5 – Sri Hira Basfor, 
6.PW6 – Sri Alen Smith &  
7.PW7 – SI Si-im Singh Timung. 
 
 
Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Inquest report, 
2. Ext. 2 : Post Mortem report, 
3. Ext. 3 : Ejahar,  
4. Ext. 4 : Seizure list, 
5. Ext. 5 : Sketch map,  
6. Ext. 6 : Charge sheet & 
7. M. Ext. 1 : Bicycle.  

 
 

Witnesses examined by defence:  
 
Nil 

 
Documents exhibited by the defence:  
 
Nil 
 

 

 

 
                                                                                 (A. K. Bora) 
                                          Sessions  Judge,                   
                                Sonitpur,Tezpur. 
  


